STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
JEFFREY FI| SHER,
Petitioner,
VS. Case No. 02-4829

DEPARTMENT OF HEALTH,
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RECOVMENDED ORDER

Robert E. Meale, Adm nistrative Law Judge of the Division
of Adm ni strative Hearings, conducted the final hearing in
Tanpa, Florida, on March 11, 200S3.

APPEARANCES

For Petitioner: A S. Wekley, Jr.
Hol | and & Kni ght LLP
Post O fice Box 1288
Tanpa, Florida 33602

For Respondent: Cassandra Pasl ey
Seni or Attorney
O fice of the General Counsel
Departnent of Health
4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1703

STATEMENT OF THE | SSUE

The issue is whether Petitioner is entitled to a passing
score on the clinical exam nation of the July 2002 optonetry

| i censure exam nati on



PRELI M NARY STATENMENT

By Petition for Formal Proceedings filed Novenber 12, 2002,
Petitioner alleged that he took the optonetry licensure
exam nation on July 28, 2002, for which a passing score was 75.
Petitioner alleged that Respondent initially informed himthat
his score was 73.10, but later admtted that his score should
have been 74.10. Petitioner noted several instances in which
the two exam ners assigned himpassing and failing scores, or
substantially divergent scores, for the sane item Petitioner
al | eged t hat proper grading of these itens would have resulted
in himearning a passing score on the exam nation.

At the hearing, Petitioner called two witnesses and of fered
into evidence three exhibits: Petitioner Exhibits B, C, and
D-4. Respondent called three witnesses and offered into
evi dence no exhibits. The parties jointly offered 13 exhibits:
Joint Exhibits 1-13. Al exhibits were admtted. Pursuant to
Section 456.014(2), Florida Statutes, the Adm nistrative Law
Judge sealed the following exhibits: Joint Exhibits 3-5, 8, and
13.

The court reporter filed the transcript on March 31, 2003.
The parties filed their proposed recomended orders on April 10,

2003.



FI NDI NGS OF FACT

1. Petitioner earned a bachel or of science degree in
mat hemati cs from Bayl or University in 1978 and a doctor of
optonetry degree fromthe University of Houston in 1982. He
subsequently becane |icensed to practice optonetry in West
Virginia and Texas. After practicing for years in West
Virginia, Petitioner practiced for 13 years in Texas before
nmoving to Florida in June 1999.

2. In July 2002, Petitioner took the clinical exam nation
portion of the optonetry licensure exam nation. To obtain a
license, a candidate nust pass this portion of the exam nation,
as well as the portions pertaining to pharmacol ogy and ocul ar
di sease and Florida laws and rules. Petitioner has already
passed t hese other portions, so the clinical exam nation is what
he nmust pass to earn a Florida |license.

3. The clinical exam nation is a practical exam nation in
whi ch a candi date nust denonstrate specific procedures.
Respondent sel ects the procedures to be denonstrated on the
basis of their inportance to the practice of optonetry.

4. Respondent scores the clinical exam nation by averagi ng
the scores of two exam ners, who score the candidate's work
i ndependent of each other. The clinical examnation is divided
into two sections, and a different pair of exam ners score each

secti on.



5. An exam ner must be a Florida-licensed optonetrist for
at least three years prior to the exam nation. The exam ner may
not be under investigation or have been found to have viol ated
Chapter 456 or 463, Florida Statutes. Prior to performng their
duties, examners nust attend a standardi zation program at
which they are trained in identifying the skills to be exam ned
and the standards to be applied. Al of the exam ners for a
specific exam nation date attend the sane standardi zation
program at whi ch Respondent's coordi nators present severa
hundred slides showi ng correct and incorrect procedures and
answer any questions that exam ners nmay have.

6. In general, Petitioner challenges the work of one of
Respondent's staff in rescoring his exam nation and cal cul ati ng
his score as 74.10. Although still not a passing grade, 74.10
is one point closer to passing than was his originally reported
score of 73.10. However, this staffperson rechecked her work
and later confirmed that 73.10 was the correct score.

7. At the hearing, Petitioner specifically challenged
Questions 33(b), 33(c), 35(b), 37(a), and 38(b). These
gquestions are all fromthe sane section of the exam nation, so
the same two exam ners scored each of them

8. In Questions 33(b) and (c), the candi date nust perform
tononetry on a nondil ated eye and denonstrate the proper mres

width and correct mre alignnent, respectively. For Question



33(b), Exami ner 143 gave Petitioner no credit, noting that the
mres width was "too thin," and Exam ner 242 gave Petitioner no
credit, noting that the mres width was "too thin" and there was
"not enough flourescein.”™ For Question 33(c), Exam ner 143 gave
Petitioner no credit, noting that the mres were "no [sic]
al i gned,"” and Exam ner 242 gave Petitioner no credit, noting
that the "mres [were] off."

9. Petitioner has failed to prove error in either score.
For Question 33(b), both exam ners found the sanme condition.
The candi date, not the exam ner, as Petitioner claimed, is
responsi bl e for adding flourescein. |Insufficient flourescein
woul d | eave the mires too thin. Exam ner 242's additional note
expl ains the source of Petitioner's error in Question 33(b).
Petitioner's argunment that he could still obtain a proper
ultimate reading despite insufficient flourescein and thin mres
lines msses the point of the question, which is to deternmine if
candi dates can take the conventional steps toward the ultimate
obj ective of estimating intraocul ar pressure.

10. For Question 33(c), both exam ners drew simlar
pi ctures showi ng that Petitioner's mres lines were m saligned.
Petitioner produced no evidence to the contrary. H s argunent
that he could not have answered Question 34 correctly w thout
sol ving Question 33(c) msses the point of Question 34, which is

nmerely to determne if a candidate can accurately read a dial.



11. For Question 35(b), the candi date nust denonstrate
proper illum nation of an inferior angle of the eye. Exam ner
242 gave Petitioner credit, but Exam ner 143 gave Petitioner no
credit, noting "poor lighting." 1t is entirely possible that
Exam ner 242, who was first to exam ne the denonstrated angle,
found adequate |ighting, but, due perhaps to patient novenent
W th no readjustnent, Exam ner 143 found i nadequate |ighting.
In this procedure, only one exam ner can check the angle at a
tinme.

12. For Question 37(a), the candi date nust determ ne the
presence of iris processes by show ng the correct response and
cl ear focus. Exam ner 242 gave Petitioner credit, noting that
Petitioner "repositioned [patient] and got focus of angle and

answered correctly," but Exam ner 143 gave Petitioner no credit,
noting "no view or focus." As noted by Exam ner 242, Petitioner
had to reposition the patient and did so to earn credit for this
item Evidently, Petitioner failed to do so for Exam ner 143.
13. For Question 38(b), the candi date nust denonstrate the
specified angle of the eye with proper illum nation. Exam ner
242 gave Petitioner credit, but Exam ner 143 gave Petitioner no
credit, noting "no view of angle.” Again, the nost likely

reason for the loss of a view was patient novenent w thout an

acconpanyi ng readj ust ment of the focus.



14. Petitioner has failed to prove that he is entitled to
any additional points for the clinical exam nation portion of
the optonetry |licensing exam nation that he took in July 2002.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter. Section 120.57(1),
Florida Statutes. (Al references to Sections are to Florida
Statutes. Al references to Rules are to the Florida
Adm ni strative Code.)

16. As an applicant, Petitioner has the burden of proving

the material allegations. Departnent of Transportation v. J. W

C. Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981).

Petitioner nust show that the scoring was arbitrary and

capricious. Espinoza v. Departnent of Business and Professional

Regul ation, 739 So. 2d 1250 (Fla. 3d DCA 1999).

17. Petitioner has not shown that the scoring process or
the scoring itself was arbitrary or capricious. Rule
64B- 1. 006(2) provides that two exam ners shall independently
score practical or clinical exam nations and their scores shal
be averaged. Respondent has followed this procedure, which
obvi ously contenpl ates the possibility of sone di screpancy
bet ween scorers. Further, |ogical explanations exist regarding
apparent discrepancies, and, for these questions, the nore

likely source of error was Petitioner, not his exam ners.



RECOMVENDATI ON

It is

RECOVMENDED t hat the Board of Optonetry enter a final order
dism ssing Petitioner's challenge to the clinical exam nation
portion of the July 2002 optonetry |licensure exam nation.

DONE AND ENTERED this 23rd day of April, 2003, in

Tal | ahassee, Leon County, Florida.

ROBERT E. MEALE

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the derk of the
Divi sion of Adm nistrative Hearings
this 23rd day of April, 2003.

COPI ES FURNI SHED:

Joe Baker, Jr., Executive Director
Board of Optonetry

Department of Health

4052 Bal d Cypress Way, Bin C07

Tal | ahassee, Florida 32399-1701

WIlliamW Large, Ceneral Counsel
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701



A. S. Wekl ey, Jr.
Hol | and & Kni ght LLP
Post O fice Box 1288
Tanpa, Florida 33602

Cassandra Pasl ey

Seni or Attorney

Ofice of the General Counsel
Departnent of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1703

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this recormmended order. Any exceptions
to this recomended order nust be filed with the agency t hat
will issue the final order in this case.



